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Introduction

The Child Justice Bill is at the centre of our deliberations and discussions of this workshop. Given the very high quality of this Bill – and I’ll come back to that later – I very much appreciate the opportunity given to me to participate to this workshop and provide some impact from the CRC Committee’s perspective. In my presentation I will discuss some trends in the activities related to child justice together with the CRC Committee’s concerns followed by or linked with some comments on the Child Justice Bill.

By way of introduction the following observations:

First: the traditional label for activities concerning children in conflict with the law is “juvenile justice” (1) I will try to follow as much as possible the term “child justice” because that is the one used for the Bill mentioned before.

Second: I think there is no need in this workshop of experts to give an exposé on the objectives of child justice as enshrined in art. 40 CRC and other provisions of the CRC or on the content/meaning of in particular art. 40, 37 and 39 (partly) (2) So I will limit myself to two specific comments:

a. the implementation of the CRC regarding children in conflict with the law should not be limited to the articles 40, 37 and 39. The holistic approach, consistently promoted by the CRC Committee, means in this context inter alia that the so-called (by the Committee) General Principles (art. 2, 3, 6 and 12 CRC) have to be an integral part of the administration of child justice. In other words: make sure that discriminatory practices do not take place and if it does, take adequate (disciplinary and other) measures to correct/compensate the discrimination; make sure that in all actions taken with regard to the child in conflict with the law her/his best interests is a primary consideration; make sure that actions taken do not negatively affect the child’s right to life, survival and development; finally make sure that the child is given the opportunity to express her/his views, not only during the trial court, but also in all actions before and/or after the trial that affect her/him and that due weight is given to these views.

This holistic approach also means that the implementation of the rights of the child such as the right to health care, to education and protection does not stop at the door of a detention centre or similar facilities for children in conflict with the law (reformatory schools, secure/safe institutions etc.)

b. the objectives of the Child Justice Bill (section 4) are clearly reflecting the objectives mentioned in art. 40 (1) CRC, but I was puzzled by the fact that “assuming a constructive role in society” was not explicit mentioned in section 4,

2. Some trends from an international perspective
The developments in the field of child justice in the 192 States Parties to the CRC are so different that it is not easy to identify other than rather general trends; and some of those trends may not apply to every State. With these disclaimers the following can be said:

a. changes of laws: in many States Parties measures have been taken or are underway to bring existing laws relevant to children in conflict with the law in line with the provisions of the CRC, in particular art. 40. In some SP’s these changes of the law are mainly focussing on the procedural aspect with little attention for the sentencing part of child justice. In other SP’s a more comprehensive attempt has been made or is underway (e.g. Brunei/South Africa) by introducing a complete new piece of legislation with different names e.g. Children’s Code, Juvenile Justice Act or Child Justice Act. Some of these comprehensive Acts deal with both children in need of care and protection and children in conflict with the law. This sometimes results in some confusion because of the lack of clear distinction between the two groups and children in need of care may be placed in facilities for children in conflict with the law and be subjected to a rather punitive regime.

b. organisational measures: in quite a number of States measures are taken to establish juvenile courts, often a process that starts in the urban centres and is gradually extended to the rural and remote areas of the country (so far not very successful). Lack of financial and human resources are often very serious obstacles in this regard and an alternative can be to appoint well trained juvenile judges in the regular district courts with the mandate to deal with all the civil and criminal cases involving children.

The same obstacles prevent or limit efforts to establish well organized juvenile probation services with well trained staff. The result of this is often that various good intentions (often reflected in specific new legal provisions) for the development of alternative measures such as community service orders (CSO’s) and different forms of restorative justice, are not followed up by concrete actions.

c. growing concern about juvenile crime: the attention for juvenile justice is not only inspired by the CRC, but quite regularly linked with concerns about growing juvenile delinquency. Major concerns expressed in that regard by many SP’s is the increase of violent crimes and the start of criminal activities at a younger age. Concerns in this regard have sometimes resulted in discussion on lowering the minimum age for criminal responsibility (hereafter: MACR), but to my knowledge only Japan actually did lower the MACR from 16 to 14. But measures have been developed for an early intervention in case a child under the MACR commits an offence. These concerns made the call for a tough-on-crime policy very popular and lucrative in election time (zero-tolerance; three-strikes-and-your-are-out; more and heavier penalties). This trend seems to make it more difficult, not only in South Africa, to find sufficient political and other support (think of media) for the implementation of a system of child/juvenile justice which is in full compliance with the CRC and the related international standards.

At the same time, measures are sometimes taken to strengthen the punitive nature of the intervention (see e.g. for South Africa the applicability for 16 and 17 years old of minimum sentences; Crim. Proc. Act S.51 more or less (?) corrected by the Supreme Court decision in Brandt v. State)

In short: many States Parties do take legislative measures to bring their laws on juvenile justice in compliance with the CRC and this includes provisions for alternative measures. But the implementation of these measures is often (very) incomplete for various reasons. The top priority in this field for the coming years: implementation.

3. Concerns -  the Child Justice Bill

Some of the concerns of the CRC Committee are already mentioned but let me discuss these and some of our other concerns with a link to the South African Child Justice Bill (hereafter: the Bill or the CJB)

a.Minimum Age of Criminal Responsibility (MACR) The Committee is concerned at the (very) low age for criminal responsibility in too many States Parties, often belonging to the Common Wealth countries “inheriting” the low age from the British rulers. The CRC does require that States Parties set a MACR without further information on what is acceptable in that regard (3); the Beijing Rules limit themselves to the rule that the MACR should not be too low. From the many recommendations of the CRC Committee to the SP’s in this regard, it can be concluded that in all instances where the MACR was below the age of 12 the Committee recommended an increase of that age without explicitly stating what should be at least the new MACR (no sentence like: raise it to 12, 14, 16 or even 18). But it may nevertheless be concluded that de facto the acceptable lowest MACR is 12 years and that the Committee favours higher MACR than 12. The MACR of 10 years in the South African CJB does not meet this standard. One could argue that the minimum age is in fact 14 years because children of 10 < 14 yrs of age fall under the rule of “doli incapax”, meaning the presumption that the child cannot be held responsible is rebuttable. But the practice of the implementation of this rule gives reason for concern. With reference to S. 6 of the CJB: it may not be easy to prove beyond reasonable doubt that the child had the capacity to appreciate the difference between right and wrong, In many countries the prosecutor has the rather discretionary power to decide whether he will charge the child (in the doli incapax category) and that judges usually follow the prosecutor: meaning they do not dismiss the case because the child lacks what often is called “discernment”. The explanation (or at least one of the explanations) is that the prosecutor only brings charge for more serious offences (robbery, theft with violence, assault, sexual offences). It is of course speculative to say anything on what will be the practice under the S.6 but it would not come as a surprise if the preliminary inquiry is not conducting an in depth assessment of the child’s capacity if he charged with a serious crime. Because of the practice briefly mentioned the CRC Committee is not in favour doli incapax rule and would prefer to set the minimum age at the level where the SP likes to have it in principle. In the case of South Africa it would be 14.

Finally: the Committee has expressed concerns that children below the MACR who commit a crime are dealt with in an informal manner without (sufficient) attention for guaranteeing their rights and freedoms. In the CJB  S.46 elaborates on the actions that can be taken when a child < 10 commits a crime. Given the fact that the child must comply with these actions at the risk of being referred to the children’s court for an inquiry (S. 47) raises some questions. E.g. how can be avoided that the conference arranged by the probation officer – and which the child has to attend – becomes a kind of a (preliminary) inquiry and that the child is pressured to confess to something he did not do? Is there a possibility for the parents/child to file a complaint with an independent body if they do not agree with the probation officer’s decision?

b. The maximum age/position of 16, 17 years old 
One of the Committee’s concerns is the fact that in quite a number of States children age 16 or 17 at the time of the crime are treated (and sentenced) as adults either as a rule or by way of exception.

The Committee is of the opinion that all rules, regulations and services of the Juvenile Justice system should apply to all persons under the age of 18 (and above the MACR) at the time of the crime. So the “maximum” age juvenile justice should be 18. This implies that sentences such as the death penalty or life without parole- or other long-term imprisonment – applicable to adults in a country must not be applied on 16 or 17 yrs old children because the judge or general rule of law considers them to be adults for the administration of justices. It constitutes a very serious violation of the CRC. The same applies for fixed minimum sentences applicable for adults. In addition the Committee has rejected fixed minimum sentences for children (see Concluding Observations Australia?) because they go against the objectives of juvenile justice enshrined in the CRC (see a.o. art. 37 (d), 40 (1) and (4) CRC). S 51 of the Crime Procedure Act allows that a 16, 17 years old child can be subject to (fixed) minimum sentence by the judge (but with clearly stated reasons/justification). The decision of the Supreme Court in Brandt v. State has eliminated this possibility, although some commentators have doubts regarding the correctness of this conclusion.

It would be best if section 51 is amended to clearly exclude persons under 18 from the imposition of fixed minimum sentences.

c. pre-trial detention
The practice of pre-trial detention is one of the major (if not the major) concerns of the CRC Committee, not only because it means an often long period of deprivation of liberty, but also because most of the fundamental rights of the child (see in particle art. 40 (2) CRC) are not all respected/implemented. For instance: no legal or other assistance, no or very much delayed contact with parents, no information about the charge(s) etc. In addition: very poor living conditions (the term: “living” is often not adequate), little or no protection from various forms of abuse by peers and members of the staff, no information on the duration of the detention, no possibility to challenge the detention before a court (see also art. 37 (d) CRC). During the first part of this pre-trial detention, particularly when the child is held in police custody, the child may be and in practice regularly is subjected to very rough (physically) and intimidating interrogations by the police.

The South African CJB contains quite a number of provisions regarding arrest and pre-trial detention providing very adequate answers to the concern expressed and is in full compliance with the letter and the spirit of the CRC. Just as examples: the emphasis on the need to act with speed (S 14+15; information by police to probation within 24 hours and bringing the child to the probation officer within 48 hours; the  various possibilities to release the child (by the police S.24; the prosecutor, S.25, at or after the preliminary inquiry, S.30; on bail, S.35) and the prohibition of detention (= imprisonment) of < 10-14 years in terms of pre-trial detention. The length of the pre-trial detention is under regular review of a court/judge: every 60 days if the child is placed in a secure facility/place of safety and every 30 days if the child is in prison (end this is also possible for 10-14 yrs old?). But this implies that a child can be placed in a prison which is not in accordance with the rule that children should not be placed in adult facilities.

d. diversion and other alternatives
Although there are encouraging actions in a number of countries to develop measures with a view to divert the cases from the traditional criminal procedures (in the terminology of the CRC art. 40 (3)(b): “measures for dealing with such children without resorting to judicial proceedings”) there are still too many States Parties that have taken very little to no actions in this regard.

In addition and when judicial proceedings have been initiated, there are too often no or very few effective alternatives for the traditional  sanctions, in particular the deprivation of liberty.

The CJB has to be commended for the very strong emphasis on diversion and alternatives for e.g. deprivation of liberty, although there does not seem to be a clear distinction between diversion as a measure to avoid judicial proceedings and measures during the procedure (also called diversion) that do not divert the case but present alternatives for traditional sanctions. But the conditions for diversion are well elaborated and meet international standards although I am still wondering whether it is necessary c.q. what would be the reason/usefulness of having three levels of diversion.

But I like to talk a little bit more about the timing of diversion/alternative measures. There are in the traditional criminal procedure three moments for action by three different actors in the process: the police, the prosecutor and the court. In a comprehensive diversion policy the police can and in my opinion should play a crucial role. The contact of the child with the police is the moment when judicial proceedings have not yet been initiated: in other words the moment for a real diversion. Although the CJB (S.12) provides for the possibility that the police issue an informal warning, there is not enough attention for the role of the police as an important actor in the diversion process. Let me elaborate (also on the basis of experiences in the Netherlands):

- the police could be given the authority to divert first offenders who commit petty offences to e.g. a community service programme managed by the juvenile probation office;

- this authority has to be based on clear instruction to be issued and adequately supervised by the prosecutor’s office, in order to limit as much as possible discretionary power of the police;

- in this way a considerable part of the registered juvenile delinquency  can be diverted in the first stage of the process (in the Netherlands about 40%.

If I understand the CJB correctly the main obstacles for the introduction of this decision role for the police are the assessment (S.38 a.f.) and the preliminary inquiry that are supposed to take place in every case (with the exception of those in which the police can give an informal warning?).

These activities need time and may result in delays (e.g. due to a high number of cases and/or lack of human resources) and one could raise the question whether these actions are indeed necessary in all cases. It poses the dilemma of creating an ideal system in which every child in conflict with the law gets maximum attention (although it also may result in a practice in which the commission of an offence is used to undertake and justify rather far reaching interventions in the life of the child and her/his family; also known as net-widening) and a system that is trying to deal with juvenile delinquency in an efficient (and effective) way favouring a kind of minimal approach (not more interventions/interference in the life of child/parents with the risk that sometimes the more problematic background of the child is not sufficiently addressed).

The second actor who could initiate a diversion is the prosecutor. In the CJB the prosecutor plays a crucial role in/after the preliminary inquiry including the rather discretionary power to refer the case to diversion. In my approach the prosecutor should have the power to divert a case, even if it was decided (in the CJB system: in the preliminary inquiry) to take the case to court. This diversion may take different forms and has to meet of course the conditions (see for diversion the CJB  S. 51).

Further regulations of this diverting power are needed but it may result that another 40% of all the registered cases (like in the Netherlands) can be diverted.

Finally the court/juvenile judge is the last moment not so much for diversion (we are in court and the child is formally charged and standing trial) as for alternative measures. The CJB rules for this situation and the possibility to take alternative measures (including “diversion” in a very adequate manner.

e. sentencing/deprivation of liberty
Chapter 9 of the CJB contains an impressive variety of alternative sanctions, illustrating the basic philosophy that deprivation of liberty has to be a real last resort. So I will limit myself to some observations:

- children should not be imprisoned if this means that they are placed in facilities for adults. From the CJB (S. 92) it is not clear whether that would be the case. Placement in prison often means that the child is not separated from adults although technically that may be possible (separate wings). But then the question why an imprisonment unless it means a longer deprivation of liberty than possible for placement in a residential facility (see S. 90+91 CJB; minimum 6 months, max. 2 years with possibility of extension). The CJB does not explicitly set a maximum for a sentence of imprisonment, which it should do.

Finally: it is very rare that specific rules of law are given in order to fully respect the rights of children placed in residential facilities or similar places where they serve a sentence of deprivation of liberty, but these rules are very necessary if not only because the children are very depending on the power in these facilities and often have lost contact with the outside world. Rules that e.g. confirm the right of the child to be heard and involved in the drafting and implementation of her/his treatment plan, the right to education and health care, leisure and sports/cultural activities; rules that specify the possible measures/sanctions to maintain order and discipline individuals and that provide for the possibility to file complaints in case of violations of the rules.

I did not find a specific reference in the CJB for the establishment of such rules.

f. criminal records
The expunging of criminal records is an important aspect of a policy to prevent the child from being criminalized for the rest of his life. The rules in CJB give the full and discretionary power to the judge (except for some specific cases) to decide on the expunging. I personally would prefer a regulation in which fixed terms are set for the expunging and related to e.g. the seriousness of the crimes and the age of the child at the time of the crime. Discretionary power, even for a judge, runs the serious risk of being used in a discriminatory way.

There is more to be said in terms of concerns and the content of CJB. But the overall picture, despite some critical notes, is a very positive one. There are many good things in the CJB and what the Committee particularly appreciates is the fact that the CJB comes with a budget and an implementation plan and with many other aspects it makes it a unique bill.

NOTES

1. See in this regard the so-called Beijing Rules, those are the UN minimum standards on the administration of juvenile justice. One explanation is that the term “children” is usually not associated with the age group of secondary education (about 12-18 years), but this age group is in most States Parties subject to special rules and procedures when in conflict with the law; children belonging to this age group are usually called “juveniles” (or: adolescents, particularly in Spanish speaking countries).

2. Article 39 is traditionally mentioned together with articles 40 and 37. But this article is only relevant in case the child in conflict with the law (as specified in art. 40(1) CRC) in the course of the child justice process is the victim of e.g. torture or cruel, inhuman or degrading treatment. Unfortunately those cases do exist and quite often happen.

3. To put the sometimes heated debate on the MACR in the CRC perspective I like to remind everybody that art. 40 (3) CRC does not say “States Parties shall establish” but only: “States Parties shall seek to promote the establishment of a minimum age” (a very “soft” obligation). In addition the wording of art. 40 (3) (a) is very inaccurate: “children below the minimum age shall be presumed not to have the capacity to infringe the penal law’’ The reality of every day shows that also these children are capable (have the capacity) to infringe the penal law. The core of the minimum age issue is not the “capacity” but the “responsibility under the criminal law”. From the minimum age onward children can be held responsible for their offences via a criminal law procedure; thus we are dealing with the MACR (not the MACC).


