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Introduction

To avoid any misunderstanding: I very much appreciate the HCHR’s efforts to improve the reporting and monitoring practices under the current 7 HR treaties. The radical nature of her proposal in this regard has undoubtedly contributed to the lively discussion that is taking place. But I fully and fundamentally disagree with her that this USTB will solve the problems identified. And I repeat what I have said in the Inter-committee Meeting: the discussion about the Treaty Body Reform should not be narrowed down to the question are you for or against the USTB. We need a full and analytical assessment of the problems we want to solve and an open discussion about the possible solutions. Experiences tell us that often solutions proposed for identified problems create new difficulties/problems and/or running the risk of causing more problems than they try to solve. In other words: the challenge is to find the most effective and least detrimental solutions. I  agree with the HCHR that our benchmark has to be the degree to which the solution(s) will strengthen the protection provided by the current 7 HR treaties to rights-holders at the national level (§ 7).

In a letter of February 6, 2006 the CRC Committee presented its views on the TBR. Attached to this letter was a note of the chairperson of the Committee: “One Treaty Body or …..?” suggesting a possible alternative solution for (most of) the identified problems. The Committee recommended the HCHR to include this suggestion in the TBR discussion.

This note is meant as a follow-up to and elaboration of the February 2006 note.

2. The problems and the USTB as a solution
After a careful reading of the Concept Paper of the HCHR I think that my observations in my February Note are still valid and I maintain my contention that a USTB is not necessarily the best solution of the problems and that alternatives should be considered.

But the ideas presented in the Concept Paper allow me to make some additional observations and comments regarding the potentials of a USTB to solve the problems and improve the reporting and monitoring of the implementation of human rights. In doing so I like to make a distinction between the monitoring of the (specific) human rights and the handling of individual complaints/communication.

In my opinion the key-characteristic of the current monitoring system is its specificity which is a crucial contribution to the protection of rights-holders. This specificity can be considered as the most important progress made in the promotion and protection of human rights of all rights-holders - and particularly of the most vulnerable among them – over the past decades. I therefore fully agree with the HCHR when she states (§ 59): “measures would be taken to prevent the loss of specialized expertise of the present system and ensure that the dialogue under a new monitoring regime maintains the current focus on the promotion and protection of specific rights-holders and specific rights”. But will a USTB do just that?  Let me make the following observations focusing first on the reporting monitoring practice followed by some remarks concerning the individual complaint procedures.

First some general remarks about the (composition of the) USTB.

- election/composition. In par. 22 some critical remarks are made on the current composition of TB’s. In par. 61 the CP suggests a couple of measures that should improve (even ensure) a better gender and geographical distribution. These and other suggestions including limitations of terms could be considered under the current TB’s. But if we do agree that an election is  better than an appointment of members (I do) then we have to accept (and be happy) that a voting process cannot be controlled and that a specific outcome, that meats ideal criteria, cannot be guaranteed. But what we know for sure: a USTB of 25-40 members will never have the level and variety of treaty specific expertise that currently is represented in the TB’s. Finally: that a remuneration at a sufficiently senior level will attract highest calibre of candidates is to put it mildly too optimistic. Members of the CRC Committee are of a high quality and willing to work for three months per year in Geneva (+ do a lot more for the CRC in between) for the (insulting) one dollar per day honorarium (it is indeed a “rare honor”) set by the General Assembly;

- decision-making. The USTB is going to develop and implement all kinds of innovative procedures (see e.g. par. 27-30). But how likely is it that a body of 25-40 independent members of the highest quality with their own specific expertise will easily reach a consensus. More likely is the need to compromise and much will depend on leadership of this body (elected by members, no guarantee for highest quality because other factors (gender, geography) are also important etc.)

In short (and rather comforting): the USTB will be composed of human beings quite similar to those sitting on the current TB’s.

Reporting and monitoring

The USTB can indeed take actions similar to those that are and can be taken under the current system (efforts that can be strengthened; see my proposal) to ease the burden of reporting. But unless we want to lose specificity the States Parties will (have to) continue submitting Treaty Specific reports. The idea of one consolidated report for all treaties was rejected in Malbun in 2003. It resulted in efforts to develop an expanded common core document, a process that has been completed during the last ICM (June 2006). The next step should be further harmonization of reporting guidelines under each of the treaties (no need to have a USTB for that). A single cycle for reporting (par. 28) can be developed under the current system (no need to have a USTB for that). But the review of this cycle of reports of one State Party in a period of 6 à 12 months should not result in a single document containing all key concerns and recommendations. It is the shortest way to the loss of specificity.

In addition: I think such document is much more something that could/should be produced by the Human Rights Council as a result of its universal periodic review. 

At the practical level: it is not going to be easy (to put it mildly) to reach a consensus among the 25-40 members of the USTB on the content of such a single document.

In par. 46 it is said that “Responses to comprehensive and integrated list of issues relating to all treaty obligations could replace periodic reports”. If it means that e.g. as part of the single cycle of reporting one single list of issues for all the treaty obligations will be sent out, then this is another shortcut to the loss of specificity. And again, such list would be more appropriate for the Human Rights Council (see my note to Mr. De Jong, the Dutch Ambassador, June 15, 2006 with some ideas about the UPR by the HRC).

These and some other observations in the Concept Paper (CP) indicate that an USTB will most likely create a situation with the tendency to move away from the specificity that currently exists and that is in my opinion detrimental for the (most vulnerable) individual rights-holders.

The modalities of operation of the USTB. In par. 38-45 a number of interesting suggestions/options are presented. In the light of an ongoing treaty specific reporting most of the suggestions are not very feasible. The only modality of operation that will prevent the loss of specificity is in my opinion the one in par. 43: chambers along treaty lines (or: treaty specific chambers) and the arguments against it are not very convincing unless you want to lose specificity. 

The goal of the monitoring the implementation of human rights is not a “holistic, comprehensive and cross cutting assessment”. The way this approach is worshipped in the CP is surprising and to a certain degree irritating since there is no explanation why and how this would improve the protection of human rights of individual rights-holders.

The observation that this treaty specific chamber approach would not reduce the reporting burden strongly suggests that the plan to create a USTB is also meant to get rid of treaty specific reporting (see my previous comments on the loss of specificity). I fail to see how the other modalities would eliminate duplication and potential inconsistent interpretation and underline the indivisibility of rights significantly better than the treaty specific chambers modality. For all those modalities it applies that the product of these chambers have to be presented at the end as a product (concl. observations) of the USTB. That requires a consensus and the likelihood that this will be reached is better if the draft has been prepared and is based on the review of a group of experts (on that treaty). 

Individual complaints/communications

Observations on the lack of visibility and accessibility of the TB system (see e.g. par. 21, 22) are mainly linked to the role of Treaty Bodies as in dealing with individual complaint procedures. Indeed, the press coverage is poor although I think it has a little to do with visibility but much more with what the media think is important (see recent experiences of the Comm. On Torture) and the number of complaints filed is low. But again, an USTB is not automatically solving this problem. It requires a unified complaint handling mechanism for the complaints currently filed under the different treaties with their own procedure.

But such a unified mechanism can also be established without abolishing the 7 treaty bodies. Proposals in that regard will be developed by members of CERD as announced during the last ICM in june 2006 and deserve careful consideration. I am very much in favour of such a single body for dealing with individual complaints on violations of human rights (see my presentation at a Conference in Hatlingen 2002; text available at www.jaapedoek.nl )

Given the upcoming proposals I will not further elaborate on this part of the work of the current Treaty Bodies but focus on the monitoring/reviewing part and elaborate on my proposal in Febr. 2006 to establish a Treaty Bodies Management Bureau with an adequate mandate.

3. An alternative: the Treaty Bodies Management Bureau (TBMB)

In my opinion significant improvements of the current Treaty Body system can be achieved by doing two things:

1st The establishment of a Treaty Body Management team.

2nd The establishment of a single unit or body dealing with individual complaints or violation of Human Rights.

In that regard I like to refer to the proposal prepared by CERD-members with the note that it is in my opinion possible – e.g. by way of experiment – to create such unit with membership of 3 à 5 representatives of each of the Treaty Bodies that currently deal with individual complaints. I will limit myself to the establishment of the TBMB.

- the Treaty Body Management Bureau
As a starter I would define the mandate of this Bureau as follows (open for amendment): to develop and promote the most efficient and effective system of monitoring the implementation of human rights and facilitate in this regard, as much as possible, the reporting by States parties by taking measures e.g. in the area of harmonization and coordination of the monitoring work of Treaty Bodies. It requires that Treaty Bodies are willing to give up some of their organisational autonomy.

Composition : Each of the Treaty Bodies should appoint a member (+ deputy) for this TBMB. It is likely that the chair and one of the vice-chairs is appointed (elected) as a member of the TBMB, but one should not exclude other options and leave the choice to the respective TB’s. Beside the obvious criteria such as managerial experiences and other qualities a very important factor would be: available time, because work of the TBMB will require (substantive?) extra time. Members should serve for two years, a term renewal once with another two years.
Working methods: the role of the TBMB would be to take initiative and develop proposals for further improvement of the monitoring activities of the TB’s. Secretarial support of the OHCHR is necessary in this regard. Proposals for e.g. harmonization of practices could be first discussed in the Inter-Committee Meeting (ICM) and after a revision (if necessary) based on discussion in the ICM, the proposal will be sent to the 7 committees for final discussion and if possible approval, but the TBMB is responsible for the final decision on and implementation of the measures proposed (and amended where necessary, taking into account the TB’s comments).

The role of the TBMB is also to monitor and regularly evaluate the monitoring activities of the TB’s. In addition the TBMB has the power to take measures with a view to facilitate the Treaty specific reporting, to encourage timely reporting and to recommend to the OHCHR and where appropriate other UN agencies to provide a State Party with the necessary technical or other assistance.

The TBMB should meet regularly throughout the year, when possible back to back with a meeting of a TB. Tentatively one could think 5 à 7 meetings with a total of 10 weeks per year. In the first two years more time may be needed and when the TBMB is well established less than 10 weeks may be sufficient.

Budget implications: it will require an additional budget in terms of the costs of travel (can be limited by the back to back scheduling of meetings as suggested) and the daily allowances (10 weeks max. 7 individuals). It further should be considered to provide the members of the TBMB with a reasonable honorarium (“emoluments) for their extra work.

The establishment of the TBMB: some concrete suggestions

The first step could be the appointment (by the HCHR with the support of States Parties) of an expert to elaborate on the feasibility (pro/cons/practical problems) of this TBMB. He/she should produce  in consultation with the Treaty Bodies and other relevant actors, an elaborated proposal for the establishment of a TBMB.  Final discussion of the proposal in the second half of 2007.

The TBMB could then be established by e.g. March/April 2008 and a very tentative programme of work could look as follows:

- harmonization of treaty specific guidelines for reporting, including the use of the list of issues (By the way: an activity that is the necessary next step after the approval of the guidelines for the new common core document and should start a.s.a.p.);

- coordination of the reviewing activities of the TB’s including the development of cycles of reporting by States Parties such that it would become possible that the treaty specific reports will be reviewed in a relatively short period of time with a coordination that reduces/prevents repetition/duplication of questions by the TB’s;

- to develop and implement plans for a better coordination of issuing General Comments and when possible – and with a view to promote comprehensiveness of human rights interpretation – to organize/support the issuing of joint (two or more TB’s) General Comments;

- to further strengthen the follow-up to Concluding Observations, not only by promoting the follow-up practice developed by HRC but also via regional seminars (see e.g. the CRC Committee’s work in that regard) and country visits by members of TB’s.

More and other remarks can be made but my hope is that serious attention will be given to this and other alternatives.

