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1. Some introductory remarks
The topic of my presentation requires in my opinion some introductory observations if not only to avoid possible misunderstandings.

First: Children’s Rights is a label which can cover a wide variety of rights, but I assume that almost everybody equals this term with the content of the Convention on the Rights of the Child (CRC) given the fact that it is almost universally ratified (192 of 194 States)

In other words, we are going to focus on the question whether and to which degree the implementation of the CRC is a matter of tokenism and/or empowerment.

Second: The traditional/conventional answer to this question is a short one: yes there is tokenism but also empowerment in and as a result of the implementation of the CRC with reference in particular to article 12 CRC. I am almost certain that the organizers of this meeting will not be satisfied with this answer and rightly so. The answer is too short but above all too simple. There is remarkable little discussion on the possible empowering impact of the CRC. Particularly in the USA, but not only there, the possibility that the CRC could empower children is seen as a negative aspect, even as a threat to parental authority and power. But also as a possibility not in the interest of children as suggested by the title of an article in the Harvard International Law Journal in 1996 “Abandoning Children to their Autonomy: the UN Convention on the Rights of the Child (1). This kind of fear is perhaps (partly) generated by the radical proposals of the proponents of child liberation active in the 70’s (far before the CRC was approved but the GA of the UN (2)

But again what are we looking for if we suggest that the CRC can or should empower children? What kind of power should they gain via the CRC and why is the empowerment linked to/placed in contrast with “tokenism”?

Do we mean the power to make independent decisions in all matters affecting them even without any minimum age limit? (3). And or are we looking for an empowerment of children to develop a politically and socially active life? That is: being involved in political decisions at the national or local level? (4)

In the middle of all these and other considerations related to the CRC and empowerment, let me try to present to you some hopefully well-structured observations about the CRC and empowerment of children. (As side note: we could also have an equally interesting discussion on the CRC and empowerment of parents, other care givers and families).

As should be expected from the chair of the CRC Committee: I will stick as closely as possible to the CRC and remind you of the fact that the CRC is  a document that in the first place requires actions/measures from the government of the States that ratified it.

2. Empowerment
Despite some of the concerns that the CRC may abandon children to their autonomy, the CRC is most of the time perceived as an international instrument that provides the child with the special care, assistance and protection it is entitled to (art. 25(2) UDHR and art. 24(1) CCPR; the right to such measures of protection as required by his status as a minor). But this care, assistance and protection are not goals in itself, but are on the one hand a recognition of the child as a human being with rights and on the other hand an instrument to achieve the full and harmonious development of the child’s personality (see the Preamble to the CRC). A development that would enable (or if you want: empower) the child to fully assume its responsibilities within the community or in the words of article 40(1) CRC: “to assume a constructive role in society”. But there is more than this rather instrumental goal of the child’s development. The child should also be fully prepared to live an individual life in society and should with this aim in mind be brought up in  a spirit of peace, dignity, tolerance, freedom, equality and solidarity (see again the Preamble to the CRC). This approach of the role of the CRC is also reflected in art. 29 containing the aims of education and in art. 23 stating that the disabled child should enjoy a full and decent life, in conditions that ensure dignity, promote self-reliance and facilitates the child’s active participation in the community.

In short: the CRC contains indications on what it wants to achieve and the implementation of the children’s rights enshrined in it should contribute to these goals.

It also means in my opinion that the issue of empowerment should not be narrowed to the implementation of article 12 and a discussion of the participation of children.

3. Empowerment: how?

In answering this question I think it is appropriate to make a distinction between the general conditions and the specific measures to support and develop the empowerment of children in the context of the CRC.

a. General conditions
Empowerment requires a full implementation of the CRC and in particular of the economic, social and cultural rights. For instance: the empowerment of the child with a view to be fully prepared to live an individual life in society and to fully assume its responsibility within the community requires:

- that the child’s right to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development (art. 27 CRC)is fully implemented. The implementation of this right requires among others that the State Party undertake adequate and effective measures to reduce and eliminate poverty (in line with the solemn commitment of all States of the UN to half poverty by 2015; see the Millennium Development Goals 2000). More specifically, the Committee wants States Parties to explicitly include the reduction of poverty of children (and their families) into the Poverty Reduction Strategy Papers (PRSP). No need to tell you, given the two volumes of studies in the framework of the COST project, that poverty is a major cause of social exclusion and therefore of lack of power (5);

- that the child’s rights to the enjoyment of the highest attainable standard of health (art. 24 CRC) is progressively and fully realized. This requires the implementation of a wide variety of measures, preferably via a comprehensive national plan of action, which should address inter alia the reduction of infant and child mortality, the development of primary health care, the provision of nutritious food and clean drinking water, the prevention of environmental pollution and the abolishment of harmful traditional practices (FGM, infanticide of girls, early marriage);

- that the child’s right to education is fully implemented (art. 28 CRC) And this is not only a matter of availability and accessibility but also of quality (art. 29 CRC, aims of education). In its General Comment no. 1 (2001) the Committee has elaborated in detail what is required from States Parties in the implementation of art. 29 CRC.

In paragraph 9 of this general Comment the Committee observes: “that the key goal of education is the development of the individual child’s personality, talents and abilities, in recognition of the fact that every child has unique characteristics, interests, abilities, and learning needs. Thus, the curriculum must be of direct relevance to the child’s social, cultural, environmental and economic context and to his or her present and future needs and take full account of the child’s evolving capacities; teaching methods should be tailored to the different needs of different children. Education must also be aimed at ensuring that essential life skills are learnt by every child and that no child leaves school without being equipped to face the challenges that he or she can expect to be confronted with in life. Basic skills include not only literacy and numeracy but also life skills such as the ability to make well-balanced decisions; to resolve conflicts in non-violent manner; and to develop a healthy lifestyle, good social relationships and responsibility, critical thinking, creative talents, and other abilities which give children the tools needed to pursue their opinions in life.”


And in paragraph 12 the Committee states: “The overall objective of education is to maximize the child’s ability and opportunity to participate fully and responsibly in a free society”;

- that the child’s right to be protected against neglect, abuse, exploitation and related sale, abduction and trafficking is fully implemented (see e.g. art. 19, 32-38) CRC. This includes in terms of prevention inter alia the support of and assistance to parents/family who need it (art. 18, 26+27 CRC) and in terms of intervention the provision of alternative care.

There is more that can be said on how the implementation of the CRC can create the conditions conducive for the empowerment of the child. But one additional observation:

One can argue as Michael Freeman did (6) that is necessary to create an organizational infrastructure conducive for the implementation of these and other rights of children, such as a special minister (cabinet member) for children and youth, the establishment of an ombudsperson for children and the creation of local networks of NGO’s and governmental bodies/authorities. The Committee agrees with these views and the Concluding Observations reflect that and further elaboration can be found in General Comment No. 5 (2003) on General Measures of Implementation for the Convention on the Rights of the Child and in General Comment No. 2 (2002) on the Role of Independent National Human Rights Institutions in the Protection and Promotion of the Rights of the Child (7).

Particularly the importance of the monitoring of the implementation of children’s rights by an independent institution such as an ombudsperson or a commissioner should be underlined. In its GC no. 2 the CRC Committee states that additional justifications exist that children’s human rights are given special attention. These justifications include the facts:

- that children’s developmental state makes them particularly vulnerable to human right violations;

- that their opinions are still rarely taken into account;

- that most children have no vote and cannot play a meaningful role in the political process that determines government’s response to human rights;

- that children encounter significant problems in using the judicial system to protect their rights or to seek remedies for violations of their rights;

- finally that children’s access to organizations that may protect their rights is generally limited.

Among the activities the ombudsperson/commissioner for children should carry out are the following:

- ensure that national economic policy makers take into account children’s rights in setting and evaluating national economic and developments plans;

- ensure that the impact of laws and policies on children is considered carefully from development to implementation and beyond;

- ensure that the views of children are expressed and heard on matters concerning their human rights and in defining issues relating to their rights;

- advocate for and facilitate participation by children’s rights NGO’s including organizations comprised of children themselves, in the development of domestic legislation and international instruments on issues affecting children.

In short: without creating these basic conditions for the full and harmonious development of the child the actions meant to empower the individual child run the risk of being a matter of tokenism or limited to one time events with mainly a symbolic function.

With this background or if you want critical framework I now like to move to the question if and how the CRC can empower the individual child.

b. Empowering the child
The CRC contains three elements which are in my opinion crucial for empowerment of the child.

- the right to information (art. 13 and 17 CRC);

- the right to express views and to be listened to (art. 12 CRC) which includes the provision of opportunities to participate;

- the assumption that the child should acquire the capacity to exercise her/his rights as recognized in the CRC (art. 5 CRC).

Some observations regarding each of these elements: 

- the right to information (art. 13 + 17).

“Information is power” is not only a well known but in my opinion also a correct statement and applies to everybody including children. It is therefore important that the child has the right to seek, receive and impart information (art. 13) This is not only a right a State should respect as part of the right to freedom of expression. By the way, this right can be subject to certain restrictions (art. 13 par. 2 CRC), but in my opinion these restrictions do not apply to the freedom to seek, receive and impart information. This is confirmed in my view by art. 17 CRC stating that the States Parties shall ensure that the child has access to information and material from a diversity of national and international sources.

The full implementation of this right to information is an important factor in the implementation of the other two elements. The expression of views and the exercise of rights require that the child is well informed.

States Parties and NGO’s do undertake a variety of measures to ensure the right to information, particularly in the context of art.17 CRC. But there is not enough attention for the direct link of this right with the implementation of art. 12 and 5 CRC.

- the Right to express views and to be heard jo. participation (art. 12)
This article is considered as one of the core provisions (general principles in the qualification of the Committee) of the CRC and traditionally seen as the instrument for the empowerment of the child. It is also seen as the foundation for the participation of children in all matters affecting them.

In this regard it should be noted that the concept of child participation is not well elaborated in the CRC. It is mentioned in relation to decisions regarding the separation of a child from her/his parents (art. 9, par. 2, all interested parties shall be given the opportunity to participate in the proceedings) in relation to disabled children (art. 23, par. 1, facilitate the child’s active participation in the community) and in relation to cultural and artistic life (art. 31, to participate freely (par. 1) and to participate fully (par. 2)

But over the past 15 years an increasing attention has been given to child participation: a wide variety of projects, programs and legislation for the implementation of art. 12 and child participation have been developed and implemented. It resulted in a huge volume of experiences (see UNICEF’s 2003 World Report: The State of the World’s Children and many other publications) 

Indeed also examples of tokenism but most of the experiences show empowerment of children in schools, in the communities and in other settings.

In its General Comment no. 7 (2005) on Implementing Child Rights in Early Childhood the Committee has emphasized that even the youngest children are entitled to express their views which should be given due weight in accordance with their age and maturity: “They make choices and communicate their feelings, ideas and wishes in numerous ways, long before they are able to communicate through the conventions of spoken and written language” (8)

There is a growing body of evidence indicating that if children are given opportunities to participate, they acquire greater level of competence, which in turn enhances the quality of their participation. How participation can indeed strengthen the child’s development , competence and empowerment is shown inter alia by the Escuela Nova program in Colombia enabling children to function as a democratic community. It is an example of how participation can prepare a child for a full individual life and playing a constructive role in the community. Despite the many experiences child participation is far from universally accepted or applied in practice. One of the reasons for the Committee to devote its 2006  Day of Discussion (September 15)to art. 12 and to prepare a General Comment on this topic.

Various aspects of art.12 and child participation need further elaboration: When is a child capable of expressing her/his views and how is that determined by whom? What does it mean: given due weight in accordance with age and maturity and how is that shown in practice (e.g. in court decisions).

Art. 12 and child participation are also elements in the process of the evolving capacities of the child and therefore linked with the competence, the power if you want, to exercise her/his rights.
- exercise of rights and parental direction and guidance (art. 5)
It is important to note – because not often explicitly done – that the CRC assumes that children do exercise their rights. It also should be noted that the CRC does not set a minimum age in this regard nor does it explicitly mention exceptions to this exercise of rights or specific (possible) limitations, except those specifically mentioned (see e.g. art. 13, 14, 15 CRC).

But the exercise of rights is subject to a kind of a general condition: the responsibility, the right and the duty of parents (or the extended family or guardians etc.) to provide appropriate direction and guidance in a manner consistent with the evolving capacities of the child.

What does this provision mean in addition to the fact that it is linked with the other two elements: the child’s exercise of rights requires that he/she is provided with/has access to all relevant information and that he/she can express her/his views which have to be given due weight.

In this regard I have to make the following observations:

1st The provisions of the CRC are not all formulated explicitly in terms of rights. This is particularly the case with what one could call social, economic, cultural rights. But the fact that e.g. art.19 on the protection of the child from violence, abuse and neglect is formulated as an obligation of the State, does mean that the child does have a right to such protection.

2nd The exercise of rights by a child may not be a direct and independent exercise. In most if not all States Parties the national law contains rules for the representation of the child (by parents or guardians)

For instance: every child has the right to benefit from social security and States shall take the necessary measures to achieve the full realization of this right (art. 26 CRC). A side note: an interesting article in the light of the possible socio-economic consequences of an ageing society as the European.

The excercise of this right (if necessary via a civil law suit) goes in principle via representation of the child by the parents with the note,  that they do receive the benefits not as beneficiaries entitled to it, but as the representatives of their child(ren). Sometimes it may be possible that not only the child but also the parents as such can claim the implementation of right (see e.g. art. 27 CRC the child’s right to an adequate Standard of living and the parents’ right to receive assistance for the implementation of this right of the child).

3rd The above illustrates the fact that the exercise of rights can be subject to, is governed by national laws and regulations which may include the setting of specific ages for the independent exercise of rights (e.g. a minimum age for membership of an association).

4th It is not always clear what kind of claims can be derived from a right enshrined in the CRC.

For instance: States Parties shall strive to ensure that no child is deprived of his or her right of access to health care services (art. 24 CRC). The obligation of the SP is “to strive “, so the only complaint that can be made is that the government/State has not done as much as it could/should. But can it mean that an adolescent child should have access to health care services even if the parent refuses to give consent for this action? It is a question that in many countries arises if the adolescent seeks advice on reproductive health, access to contraceptives or abortion. In other words: does the child have the right to exercise her/his right in this regard and do her/his evolving capacities imply that this exercise can go against the wish/view of the parent? And does it include the right not to inform the parents with reference to the child’s right to privacy (art. 16 CRC)?

The Committee issued a General Comment (no. 4, 2003) on Adolescent Health and Development in the context of the CRC/GC/2003/4) in which it addresses these and other aspects of the development and health of adolescents, the category of children for which the evolving capacities come with an increasing power to independently exercise their right (something they are supposed to be able to do fully in a couple of years anyway).

According to the Committee (see GC no. 4, par. 39 (b)) the States Parties to the CRC have the obligation to ensure that adolescents have access to information that is essential for their health and development and that they have opportunities to participate in the decisions affecting their health, notably through informed consent and the right to confidentiality, to acquire life skills to obtain adequate and age-appropriate information, and to make appropriate health behavior choices.

Similar observations can be made on the right to education and the right to make well informed decisions in that regard. But also in the area of the right to protection from violence, abuse, sexual or other forms of exploitation the State Party should ensure that the child – like in the area of health care and services – has the opportunity to participate actively in the planning and programming of measures meant for their support and the prevention of the violations of their rights.

Finally a rather difficult question: should the child be allowed (to continue) to exercise her/his right if this exercise is not in her/his best interest (art. 3). 

Some argue that the child has the right (as adults) to make mistakes and that the exercise of rights should only be interfered with if it clearly results in serious/long lasting harm for the child’s developments. It is area that should be left to the parents and the child as much as possible, but interference of the State may be necessary. It is a difficult matter but let me assure you: from a global perspective and in the light of the many other problems we have with the implementation of the CRC, it is a very small problem. 

But at the same time, for an individual child  it is often a very serious problem and should therefore be dealt with from the child’s perspective in the most effective manner and with full respect for that individual child’s right.

I could elaborate more on the concept of “evolving capacities” but refer to the excellent study done by Gerison Lansdown (9). 

More could be said about the need for (or desirability of) setting minimum ages for the exercise of rights (including for the right to be heard in legal and other proceedings).

But I have to conclude.

I think it is fair to conclude that the implementation of the CRC can make a significant contribution to the empowerment of the child and by creating the necessary condition and by providing the child with specific rights and tools to support and facilitate the empowerment of the individual child. Not as an end itself but as an instrument for the child to become a person with well developed capacities and skills based on adequate information to live an individual life in society and to contribute to this society in a constructive manner.

But there is still a long way to go, a road with pitfalls of tokenism and symbolism. a lot needs to be done in terms of changing attitude to develop the child centered approach necessary for respect for/implementation of children’s right and thereby for the empowerment of the child and in terms of pro-active supportive measures in this regard and last but not least in terms of supportive/action oriented research.
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