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Introduction

The Child has the right to be cared for by his or her parents according to art. 7 CRC but with a limitation that reflects the reality for many children: “as far as possible”. For many million children in the world the reality is that they are not cared for by their parents for various reasons. In many instances poverty forces parents to abandon the child or to place her/him in an institution. HIV/AIDS is another reason that children are loosing parental care. The same applies for natural disasters (Tsunami, earthquakes). But at the same time, many parents lack the competence/skills to raise their children or worse, may physically or otherwise abuse or neglect their children.

Interventions by competent authorities often result in separation of the child from her/his parents despite the non-separation principle of art. 9 CRC. Such a separation must be necessary in the best interest of the child, to be determined by these authorities. 

Children without parental care can be placed via alternative care services such as foster care, kafalah or institutions. It is also possible that they are adopted (domestically or internationally). But a lot of children without parental care are ending up as street children in major cities around the world and are very vulnerable to all kinds of abuse and exploitation. Unfortunately, it is well documented that also children in alternative care are victims of abuse and exploitation.

In short: children without parental care are children in need of special protection and the CRC contains various provisions in that regard.

The CRC Committee is particularly concerned about the often inadequate protection for these children provided by the States Parties to the CRC. A comprehensive and effective policy is often lacking. In order to raise awareness regarding the plight of children without parental care, the Committee devoted its 2005-Day of General Discussion to this topic. This conference is an excellent opportunity to brief you on the Recommendations adopted by the Committee on the basis of the discussions and on the plan of the Committee to develop international guidelines for the care and treatment of children without parental care.

Some notes on terminology: “ children without parental care” or not necessarily “children without parents”. Many of those children do have parents and or not orphans (although they are sometimes labelled as “social orphans”). The term “parents” is used for persons who are the biological/natural parent(s) of the child. If children loose the care of these “parents” we have a problem that should be addressed and I add: in accordance with the provisions of the CRC.

In my presentation I will discuss what I consider to be the key elements of a comprehensive national policy to address the problems of children without parental care, elements that can be found in the Recommendations I just mentioned and which are based on relevant provisions of the CRC.

2. Key elements of a comprehensive national policy

2a   Prevention
The first and most important element of a national policy should be prevention of the child-parent separation. The Committee’s Recommendations on children without parental care start with various paragraphs devoted to Prevention. Let me summarize the measures States Parties should take in close cooperation with the parents and their children and (where they exist) with non-governmental  organizations:

- support and strength the family environment of the child. This environment may be the traditional (nuclear) family of the biological parents of the child, but it also can be a reconstructed family (parents in second marriages or cohabitation), a single-parent family, an adoptive family and/or the extended family.

Support can be given in the form of financial assistance taking into account the specific needs of families such as refugee families, migrant families, families with children with disabilities and single-parent families. But this support policy should also include access to social and health care services (art. 24 CRC), to education (art. 28 CRC), adequate housing, nutrition and clothing (art. 27 CRC) and child sensitive counselling services;

- in addition measures should be taken to provide parenting education, not only for those who have already shown to have problems with their child-raising performance, but also for all other (expecting) parents. In this regard States Parties should consider e.g. the introduction into the school curricula of parenting skills training. Innovative ways and methods to improve parenting skills should be developed e.g. training of parents within the communities at a peer-to-peer level.  Another example is Family Group conferencing involving the wider family in efforts to strengthen the capacity to solve problems and avoid placements.

These and other preventive measures – which are, by the way, required by the CRC (see art. 18 and 27 CRC) – should contribute not only to an optimum performance by parents of their child-rearing responsibilities, but also to avoiding unnecessary out-of-home care placements.

The need for a well-targeted set of measures to prevent the child-parent separation is fully recognized and promoted not only via the CRC, but also confirmed in regional instruments. See e.g. art. 19 and 20 African Charter on the Rights and Welfare of Children (July 1990) and most recently Recommendation 2005 (5) of the Committee of Ministers of the Council of Europe on the Rights of Children living in institutions (adopted 16 March 2005).

2b   Intervention
When a child is without (the necessary) parental care he/she is entitled to special 

protection and assistance provided by the State (art. 20 (1) CRC). It is important to note that para 1 of art. 20 CRC does not use the phrase: “without parental care”. Instead the wording is: “A child temporarily or permanently deprived of his or her family environment or in whose own best interests cannot be allowed to remain in that environment, shall be entitled to ……etc.”.

In many States Parties to the CRC the extended family provides the child without adequate parental care with the family environment necessary for her/his harmonious development. It results in a practice of informal alternative care, sometimes called informal adoption or kinship foster care, of which the magnitude is unknown. There is no registration. Statistical data are unavailable (1) and it means inter alia that governments do not know whether this form of alternative care needs additional support and if so how much. But more importantly this practice of informal care goes unsupervised and without an answer to the question whether it is in the best interests of the child and there are many stories indicating that the care of an extended family quite often is a place of neglect, abuse or worse: exploitation.

This brings me to the first and crucial element of an effective and efficient intervention policy: the need for a systematic collection of sufficiently disaggregated data.

2b.1   The need for data collection
Many States Parties to the CRC cannot provide reliable and/or accurate figures on children without parental care who are taken care of by others or who do not receive any form of alternative care. This applies obviously to the least developed States, but also the most developed States have not established a satisfying collection of data (2).

Any policy that effectively (= in the best interests of the child) wants to organize alternative care for children without parental care has to be based on accurate and sufficiently disaggregated data. It requires the collection of data on children in informal care and in organized (by NGO’s with State support or by the State) forms of alternative c are such as foster care, kafalah, institutional care and adoption. Disagregation should be considered e.g. for the age and gender of the child, family of origin (e.g. single parent, migrant family, ethnic or other minorities etc.), duration of the placement, the kind of placement (foster care, kafalah, institution or other forms) the number of children reunited with their family of origin etc. etc. Data should also be collected on children without alternative care, in particular street children.

In this regard it is also crucial that every child placed in out of home care is provided with written detailed documentation on her/his social/family background that stays with the child throughout the out-of-home care period. This needs regular updating during the child’s stay in out-of-home care.

The lack of such documentation is a concern to the CRC Committee (see para 42 Recommendations on Children without Parental Care 2005) and makes it too often impossible to trace the child’s past and the reasons behind the separation from her/his parents. It also impedes the continuous planning and the regular review of the need for out-of-home care.

One of the international challenges is to develop a kind of minimum set of data that should be collected systematically in order to develop and implement an effective policy regarding children without parental care.

2b.2   Forms of intervention/alternative care

Every decision to provide a child with alternative care – which can include a decision to separate the child from her/his parents against their will – should be based on a multidisciplinary assessment of the need of the child and result in an indication of the type of alternative care that is necessary in the best interests of the child. It should also include a short and long time planning of the alternative care , the goals it wants to achieve and the measures to achieve them.

This placement plan should be regularly adapted to the development of the child.

This assessment, the plan and its adaptation should be conducted and carried out with the maximum possible involvement of the child and her/his parents.

Concerning the forms of alternative care: article 20, para 3 CRC states that it should include inter alia, foster placement, kafalah, adoption or if necessary placement in suitable institutions for the care of children.

This paragraph suggests through the order in which the different forms of alternative care are mentioned that institutional care should be a last resort. But in the Recommendations mentioned before the Committee makes a reference to the question whether a too dogmatic implementation of the principle of institutional care may result in stigmatisation of children in institutions. 

In addition: it may result in prolonged efforts to place the child in foster care without success, harming the development of the child and ultimately in placement in an institution left with the almost impossible task to repair the damage done.

In some instances placement in an institution may be – based on a thorough assessment of her/his problems and needs – the only option, at least for the short term. Particularly the placement of an older child in a family setting may not be in her/his best interest.At the same time, placement of young children in institutions should be avoided as much as possible.

It is therefore that the Committee regularly recommends States Parties to promote and give the necessary support to development a foster care system in which foster parents are supported financially (foster care allowance) and otherwise e.g. via counselling services. The same applies for other forms of alternative care and proper and regular supervision should be organized to prevent as much as possible incidences of neglect, abuse and/or exploitation.

Periodic review is required under article 25 CRC. The purpose of this review is not explicitly mentioned in article 25 but it is reasonable to assume that it is meant to assess the ongoing need for the placement in alternative care (including consideration of  the possibility of family reunification) monitoring the progress made in achieving the goals set for the placement and to adapt the treatment to the development of the child.

In short: it is too simple to follow a kind of fixed order of priorities for all children without parental care.

The choice of a specific form of alternative care must be based on the multidisciplinary assessment mentioned before. It depends on that assessment whether for instance the adoption of a child is the best alternative care for that child. In that regard and in line with article 21, under b CRC the Committee is of the opinion that preference should be given to domestic adoption.

Inter country adoption may be considered if the child cannot be placed in foster care or an adoptive family or cannot be in any suitable manner be cared for in the child’s country of origin.

This formulation of the option of inter-country adoption raises the question what is meant by “any suitable manner”. So far the CRC Committee has not elaborated e.g. in a General Comment on the interpretation of this phrase in article 21 under b CRC.

But it is my opinion safe to say that institutional care for a young child without the likelihood that it can be  placed domestically in a family-setting (foster or adoptive) is not a suitable manner of alternative care. Inter-country adoption should then be an option and be pursued by the authorities.

Inter-country adoption should of course meet the conditions contained in article 21 under c and d and States Parties to the CRC are systematically recommended to ratify and implement the 1993 Hague Convention on Inter Country Adoption.

Much more can be said about the treatment and care of children without parental care , for instance on the policies to address/reduce the phenomenon of street children and the measures that should be taken for children orphaned by HIV/AIDS or who lost their parent(s) as a result of natural disaster. It is therefore that the CRC Committee – in close cooperation with and the support of UNICEF – is working on the drafting of international standards and guidelines for the protection and alternative care of children without parental care (see Recommendations 2005, para 49-52).

Let me elaborate a little bit on this “project”.

3, UN  Guidelines(?)

An external expert will with the support of UNICEF and in consultation with the Committee prepare a (first) draft of the guidelines. A first outline of the draft – if possible with some elaboration – will be discussed at the next (41st)session of the Committee. In the preparation of the first fully elaborated draft informal consultations/discussions may take place with representatives of interested States Parties. Further discussion of the first full draft will most likely take place during the 42nd session of the Committee (May 2006). The Committee has recommended to organize an international expert meeting, if possible before or otherwise shortly after the 42nd Session of the Committee. 

Participants to this meeting will be inter alia representative experts of States Parties, UN Agencies, (inter)national NGO’s and academic institutions. The meeting can only take place if the necessary financial and other support can be found. Efforts should be made to involve children and (foster)parents in this process.

The standards and guidelines are meant to inform and guide the policies and programmes of States Parties, but also the activities of (inter)national  NGO’s professionals and volunteers working for and with children without parental care.

The Committee has indicated what the main characteristics or features of the guidelines should be:

- flexibility for the  cultural diversity in the 192 States Parties to the CRC in presenting responses to the challenges faced by both developed and developing countries;

- emphasis on the practical nature of the guidelines allowing for an effective implementation, which must be regularly evaluated and monitored by an effective mechanism;

- a multi-track approach meaning that the guidelines should recommend measures for the prevention of out-of-home care and institutionalisation, that they should set standards (criteria) for the placement in out-of-home care as such and for the quality of the out-of-home care (specified for the different forms of this care) and finally they should contain measures for a successful transition from the out-of-home care back to the family of origin or into society.

The process is aiming at the adoption of the Standard/Guidelines by the General Assembly of the UN at the end of 2006.

The process can only be successful if the Committee and UNICEF get the necessary support from the NGO community and the States Parties. The Committee counts on this support because we must have those standards and Guidelines to achieve significant progress in the (inter)national efforts to provide protection and care for children without parental care in order to ensure that also these children can fully enjoy the rights enshrined in the CRC.

Notes

1. For instance: in a report of the India Alliance for Child Rights (IACR) on Children without Parental Care. The Indian Context 2005, it is stated: (….) for the children in informal kinship care the numbers can only be guessed. One can only note that the estimates vary so widely in most of them that it is difficult to depend on any of them”.

2. “Existing data on the scope of residential care in Europe is fragmented and  difficult to interpret. Official data is collected in different ways between states, and even within states where the responsibilities are divided between different ministries or other official bodies”, p. 5 of the Final Report of Mr. Bragi Gudbransson (Iceland) on “Children in institutions: prevention and alternative c are (approved at 12th meeting of the European Committee  for Social Cohesion 7-19 May 2004 Strassbourg).

