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1. Introduction

Globally the protection of children is informed and directed by the UN Convention on the Rights of the Child in 192 States Parties around the World. Somalia and the USA are the only two States that have not (yet) ratified this Convention. Somalia due to lack of an internationally recognized government and the USA due to lack of political will. But the USA has expressed its interest in protecting children by ratifying the two Optional Protocols to the CRC, the one on the Involvement of Children in Armed Conflicts (OPAC) and the one on the Sale of Children, Child Prostitution and Child Pornography (OPSA).

The USA should have submitted their first reports on the implementation of these Protocols to the UN Committee of the Rights of the Child at the end of last year and the Committee has encouraged the USA in a recent letter to submit these reports as soon as possible.

The CRC contains many articles providing the child with the right to be protected from abuse, neglect and exploitation (see e.g. art. 19, 20, 21, 22 (refugees), 32 (child labour), 33 (drug abuse + trafficking), 34 (sexual exploitation and abuse), 35 (abduction, sale and trafficking, 36 (other forms of exploitation), 37 (torture, inhuman + degrading treatment) and 38 (recruitment in armed forces, involvement in armed conflicts). 

From the reports on the implementation of the CRC submitted by States Parties to the UN Committee it is clear that various legislative measures have been taken to strengthen the protection of children and that various policies and programmes have been developed and are in the process of implementation with a view to effectively providing children with the protection they are entitled to under the CRC. In this presentation I will (as requested) focus on just one part of this comprehensive set of protection provisions in the CRC: the inter-country adoption.

2. Inter-country Adoption
2a.  The wider context

A child deprived of her of his family environment is according to art. 20 CRC entitled to special protection and assistance provided by the State. This means (art. 20, para 2 CRC) that the State shall – in accordance with their national laws – ensure alternative care for such a child.

Such care could include (art. 20, para 3 CRC) inter alia foster placement, kafalah of Islamic Law, adoption or if necessary placement in suitable institutions for the care of children.

From these provisions of the CRC it is clear that adoption is seen as one of the possible forms of alternative care for children deprived of their family environment.

Children deprived of their family environment are a very heterogeneous group. The reason for this deprivation may be that they are abandoned by their parents due to extreme poverty and that may happen when the child is very young (shortly after birth) or at a later age. Many of the latter group become street children in the larger cities, particularly in developing countries.

Another reason that children are deprived of their family environment is definitively the HIV/AIDS pandemic, particularly acute in African countries, but also a problem in countries elsewhere in the world. In addition natural disasters (Tsunami, earthquakes) are depriving many children of their family environment and the same applies for armed conflicts and related internal or cross-border displacement.

Finally, it is possible that a child has been removed from her/is family environment because of serious neglect, abuse or exploitation by (one of) the parents or other  family members. Unfortunately this happens quite often in both developed and developing countries. 

It goes without saying that not all these children are free and/or fit for adoption, e.g. because the removal from the family environment is temporarily or because the child is too old.

It is left (as indicated in para 2 art. 20 CRC) to the States Parties and their national law when adoption is the alternative care that is most in the best interests of the child.

But it can be concluded from para 3 of art. 20 CRC that the Convention is in favour of alternative care in a family-type setting and that institutional care is an option only if foster family or adoptive family care is not possible or unavailable. This is in line with the great importance the Convention attaches to the family as the fundamental group of society and the natural environment for the growth and well being of particularly the children. This can be found in the preamble to the CRC where it is also stated that the child for the full and harmonious development of his or her personality should grow up in a family environment.

Finally it is important to note that in the consideration of alternative care for children due regard shall be paid to the desirability of continuity in the child’s upbringing and to the child’s ethnic, religious, cultural and linguistic background (art. 20, para 3 CRC).

The intention of this provision is to give some content to the best interests of the child when an out-of-home placement is necessary (Detrick 1999, p. 337).

It means that in the selection of a foster family or an adoptive family preference should be give, if possible, to families that can provide the best continuity in the child’s upbringing with regard to her/his ethnic religious, cultural and linguistic background. This may be better possible at the national level than in the context of inter country adoption.

2b   Domestic or inter country adoption?

First and to avoid possible misunderstanding: the CRC does not provide the child with the right to be adopted nor does it give to couples or single persons the right to adopt a child.

Secondly the Convention does not require States Parties to establish a system of adoption. Article 21 only sets the rules for adoption for those States parties that recognize the system of adoption. 

This approach is a recognition of the fact that in particular most States Parties with Islamic laws do not allow the adoption of children.

It goes beyond the scope of this presentation to discuss in details the rules and safeguards for adoption contained in article 21 CRC.

By the way: many of these rules and safeguards were already formulated in the 1986 UN Declaration on Social and Legal Principles relating to the Protection and Welfare of Children with Special Reference to Foster Placement and Adoption Nationally and Internationally (UN Resolution 41/85 adopted 3 December 1986).

But various rules of this Declaration remain important for the practice of adoption; see in particular art. 13-16 about adoption in general and art. 17-24  dealing specifically with inter country adoption.

Just two observations: 

in determining whether an adoption is an option the best interests of the child shall be the paramount consideration. This goes one step further than the general provision in article 3 CRC requiring that in all actions concerning children the best interests of the child shall be a primary consideration;

- the rules and safeguards of article 21 CRC are equally applicable to both national and inter-country adoption (art. 21, under c).

From article 21 it is clear that preference should be given to national/domestic adoption.

According to article 21, under b inter-country adoption may be considered if the child cannot be placed in a foster or an adoptive family or cannot, in any suitable manner, be cared for in the child’s country of origin.

From the history of the drafting of the Convention it is not clear what is meant by the phrase “in any suitable manner”, but it was apparently taken from article 17 of the 1986 UN Declaration mentioned before that uses the same phrase. 

The CRC Committee has not yet elaborated on this provision but may do so in the Guidelines for the protection and care of children without Parental Care. The Committee is preparing those guidelines in close cooperation with UNICEF and in consultation with NGO’s,  experts of States Parties and other interested organizations and individuals. It will be based on the outcome of the Day of General Discussion held last September and devoted to this topic.

Personally I think that it is not a suitable manner of alternative care to place a child and particularly a young child, in an institution for an indefinite period of time without a rather short-term prospect on placement in a foster or adoptive family in her/his country of origin.

Inter-country adoption must then be considered as an option to provide the child with the family type of alternative care he/she is entitled to under the CRC and which is not available in her/his own country.

2c.  Pros and Cons of Inter-country adoption
From the previous observations it is clear that one Pro of inter-country adoption is that it provides children without a family environment with an extra opportunity to grow up in a family. Inter-country adoption can be considered not only as a measure of last resort, but also as the important key stone that completes that structure of alternative care for children who need that care.

From a global perspective inter-country adoption can be seen as an instrument in the realization of an international solidarity for children in need of care and protection that cannot be provided in their own country.

In this way it is a kind of globalisation of child protection, not via international agreements, but at a very down-to-earth individual level. While taking into account the need to organize effective solutions at the national level, there is nothing wrong with the promotion of inter-country adoption. From the child’s perspective inter-country adoption is in many instances the best solution given the lack of domestic suitable alternatives.

It would also strengthen the Pros of inter-country adoptions if it could be used at the same time to mobilize international support for children in need of care and protection who cannot be adopted internationally. NGO’s groups in the field of adoption and/or children’s rights could be play an important role in that regard.

As far as possible Cons of inter-country adoption are concerned, the following can be seen as the problematic aspects:

- inter-country adoption can negatively affect the (political) willingness of a government to invest as a matter of priority in the development of an effective foster care system – including informal forms of care e.g. in the extended family – and the promotion of domestic adoption. Governments may de facto use inter-country adoption as an easy way to solve the problems of children in need of alternative care. But it is also fair to say that a lot of the (potentially) sending countries are not too eager to let their children be adopted by foreigners outside of the country. Most countries with children who may need alternative care are rather restrictive in their inter-country adoption policies;

-  inter-country adoption runs the risk of being abused for personal gain. There is more than anecdotal evidence that individuals and/or organizations make improper financial gain from their activities in the field of inter-country adoption. Sometimes the desire to organize/achieve an inter-country adoption results in illegal activities, not only in terms of violating procedural and other rules applicable, but also in terms of abduction, trafficking or sale of children.

In this regard it is necessary that the CRC and the Hague 1993 Convention on Protection of Children and Co-operation in respect of inter-country Adoption are fully implemented. Not all States Parties to the CRC have ratified The Hague 1993 convention and the CRC Committee regularly recommends the ratification of this Convention.

Important is also the ratification (currently by over 100 States Parties) of the Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography and its full implementation.

Various rules in these international instruments are meant to prevent the abuses in the area of inter-country adoption. In the framework of The Hague 1993 Convention  work is underway to establish a Guide to Good Practice. In order to prevent and reduce the risk of inter-country adoption mentioned before, great emphasis is given to official accreditation in both sending and receiving countries of agencies providing inter-country adoption services. In the Conclusions and Recommendations of the 2nd meeting of the Special Commission on the practical operation of The Hague 1993 Convention (17-23 September 2005) attention has been given to the requirements of accreditation such as a sound financial basis, an effective system of financial control and external auditing. Transparency on the costs, expenses and fees charged for inter-country adoption services should be made public. In addition donations by prospective adopters to bodies concerned in the adoption process must not be sought, offered or made.

Finally other problematic issues of inter-country adoption are

- the difficulty to guarantee continuity in the  child’s upbringing, particularly with a view to her/his ethnic, religious or cultural background. Extra efforts of adopting couples/individuals are necessary to achieve the best results possible in the regard;

- the post-adoption reporting which is required by more and more sending countries. In that regard the Special Commission suggests the development of a model form for this reporting. It also recommends the States of origin (the so-called sending countries) to limit the period in which they require post-adoption reporting.

But in conclusion I think that the problematic aspects of inter-country adoption can be reduced and ultimately prevented via a systematic implementation of international rules and standards for good practice, which, by the way, requires full commitment not only from governments, but also from agencies and individuals involved in inter-country adoption.

And that has to be done because the Pros of inter-country adoption must prevail in particular because without that possibility too many children may linger in institutions suffering from severe damage to their full and harmonious development.

