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Rights of the Child.

Introduction

The UN Convention on the Rights of the Child ratified by 192 States (out of the 194 the world has) is a rich and inspiring document. It covers the many aspects of the life and development of the child and expects from the States Parties to meet the many obligations they took upon themselves to support the harmonious development of children so that they are fully prepared to live an individual life in society and can fully assume their responsibilities within the community (see preamble to CRC)

The CRC has inspired many States Parties, including Japan, to undertake a variety of legislative, social and other measures to implement the CRC. The reports submitted to the CRC Committee contain many examples of new laws, national  action plans or programmes to prevent and combat child abuse (including sexual abuse), HIV/AIDS, child labour, commercial sexual exploitation and trafficking. In addition measures are taken to reduce institutionalisation of children, improve health care, the quality of education and to increase the Standard of living of children.

Concluding Observations and Recommendations of the CRC Committee issued to a State Party after a discussion of the report it submitted reflects this variety and richness of the CRC. Concluding Observations therefore contain various and many messages and that applies also for Japan. But there is one key message that emerges from the Convention and is reflected in the Concluding Observations. The message is simple and at the same time very challenging: recognize the child as a rights-holder. 

In my presentation today I will elaborate on this key element of the concepts of childhood and children from a human rights perspective. It will bring me to some observations on the role of children and NGO’s and on how and where this key message of the CRC is reflected in the Concluding Observations the Committee made for Japan.

2. The child as a rights-holder
It is not easy to assess if and to what degree a State Party does recognize the child as a rights-holder. The reason: it is not only a matter of complying with the provisions of the Convention in a very formal and legal manner, but also a matter of attitudes, in particular the willingness to accept and treat the child with the respect every rights-holder is entitled to. But there are certain provisions in the Convention that can be used as indication for measuring the degree to which a State Party is accepting the child as a rights-holder. Those provisions and aspects of the CRC were eloquently presented by children and young people when they met with the Committee in preparation of the dialogue the Committee had with the delegation of the government of Japan in its session in January 2004. They may  not have been aware of the key importance of the topics they presented, but at least intuitively they knew that they were important. And rightly so.

These indicators or key elements are: 

- the right to be heard (art.12 CRC) and the related right to participate in decision making processes e.g. in the school, a place where children spend a lot of their time;

- the right to physical and mental integrity which entails the right to be protected against all acts of violence, including e.g. corporal punishment and bullying;

-  the right to be educated on the rights enshrined in the Convention and more particularly in line with the aims of education the States Parties have agreed upon in article 29 CRC.

All these rights are equally important and interrelated and the order I deal with them is therefore rather arbitrary. I will make some observations at each of them which are limited due to time constrains. Therefore one general observation: a full discussion should take place in the larger context of the Convention as a whole, also known as the holistic approach. This means among other things, that the rights I will deal hereafter should be linked to other rights and provisions of the CRC, such as the principle of the best interests of the child (art. 3), the right to non-discrimination (art. 2) and to development (art. 6) and the respect for the evolving capacities of the child (art. 5 and 14)

3. The right to be heard and to participate (art. 12, 13 CRC)

Article 12 CRC is characterized by the following key elements:

1st the right of the child who is capable to do so to express her/his views freely in all matters affecting her/him;

2nd the right of the child that her/his views are given due weight in accordance with the age and maturity of the child.

In para 2 of article 12 the rights in para 1 (mentioned under 1st en 2nd ) should in particular be implemented in any judicial and administrative proceedings. 

The first key element of article 12 should be linked to article 13 that provides the child with the right to freedom of expression and this includes the right to seek, receive and impart information and ideas of all kind.

The rights enshrined para 1 of article 12 imply the right of the child to participate in decision-making processes.

For the exercise of this right children may want to organize themselves and to hold meetings. In this regard article 15 CRC is important stating that the States Parties recognize the right of the child to freedom of association and to freedom of peaceful assembly.

In its Concluding Observations the Committee acknowledges the efforts of the Japanese government to improve respect for the views of the child (para 27). But the Committee expresses its concerns in line with the information provided by the young people from Japan that traditional attitudes towards children, often simply summarized as follows: “the child is seen but not heard”, limit respect for their views.

So one of the messages to the Japanese government and society (§ 28) is to promote respect for the views of children and facilitate their participation in all matters affecting them in the family, in schools, in courts, administrative bodies, institutions and the development of policies.

In this regard and given the traditional attitudes the Committee recommends that the government undertakes measures to educate parents, teachers, government officials, the judiciary and the society at large on the right of the child to express her/his views and have them taken into account. In addition it is important that the government regularly reviews the impact of its measures, in particular it should evaluate whether the views of children are having an impact on policies and programmes relevant for them.

In order to promote the right to be heard the government should also ensure that children can systematically participate in meetings of boards, committees and other groups determining policies in schools and other institutions. In that regard the government should review existing laws in order to allow schoolchildren to undertake various activities in and outside the school including the right to join associations without parental consent.

In short: there are a number of actions to be taken by the government but at the same time parents, teachers and others including the society at large, should be fully receptive and supportive for these actions, with an attitude that respects the child as a rights-holder.

Finally it is a misunderstanding that the rights discussed so far are only applicable and relevant for older children. During its session in September the Committee adopted a General Comment on Implementing Child Rights in Early Childhood (about 0-8 yrs old). In this GC the Committee emphasizes that article 12 applies both to younger and older children. As holders of rights even the youngest children are entitled to express their views which should be given due weight. “Young children are acutely sensitive to their surroundings and very rapidly acquire understanding of the people, places and routines in their lives along with the awareness of their own identity. They make choices and communicate their feelings, ideas and wishes in numerous ways, long before they are able to communicate through the conventions of spoken or written language”

The Committee suggests various actions to respect the views of also the younger child.

4. Respect for the physical and mental integrity
Violence against children is one of the most serious and unfortunately widespread violation of the fundamental right of the child (and of all adults) to physical and mental integrity. A violation that seriously hampers the enjoyment of other rights of the child such as the right to development, to the highest attainable standard of health and the right to education.

Indications for the seriousness of the problem is that the UN is conducting a study on violence against children recommended by the Committee on the Rights of the Child after two days of general discussion in 2001 and 2002 on Violence against children. 

Many children from all over the world, including the young people from Japan, have told stories about physical and other abuse within the family, in schools and in institutions. 

The Committee recommends to almost every State Party to the CRC, and Japan is not an exception in that regard, to take all necessary measures to prevent and combat abuse and neglect of children within the family and anywhere else.

In this regard there is a lot of discussion on corporal punishment. Many parents, other caregivers and teachers believe that it is their right or privilege to discipline their child by applying physical violence.

There is no woman or other adult e.g. an employee who believes that it is acceptable to be hit or beaten by her husband or employer. Why? Because they rightly think that is their right not to be subjected to physical violence including e.g. a slap in the face, on the hand or any other part of the body. It is a violation of their right to physical and mental integrity and respect for the inherent human dignity. The child as a rights-holder has the same right. It is therefore that the Committee has systematically recommended   State Parties to prohibit all forms of violence against children, including corporal punishment and Japan is no exception in this regard (see § 35, 36)

The Committee is very much aware of the fact that a prohibition by law is not enough to stop a deep-rooted practice of physically punishing a child. For instance in Japan corporal punishment is prohibited in schools, but nevertheless widely practiced there as confirmed by the young people of Japan. The same reality can be found in other States Parties. It is therefore important as recommended by the Committee that the governments, including the Japanese government, carry out a systematic and well targeted manner public campaigns to inform the public and in particular parents, teachers and others caring for children not only about the negative consequences of corporal punishment, but also about positive and non-violent forms of disciplining children in the family, in schools and in institutions. There is a growing number of States Parties that have implemented the Committee’s recommendations in this regard and other States Parties to the CRC could and should benefit from these experiences. 

Bullying in schools is another example of violence against children in many States Parties including Japan, as confirmed by information from young people who met with the Committee. Experiences have shown that bullying and other forms of violence in schools can be addressed most effectively by involving the students and the parents in the development of measures to prevent and combat it. The Committee recommended to the Japanese government to do just that.

5. The aims of education (art. 29)

Article 29 CRC contains an important list of the aims of education. The Committee has devoted its first General Comment to this article 29 to underscore its importance . Education is a powerful instrument for the promotion of the child’s harmonious development. I am not going to elaborate in details on what this article means for the practice of education and refer to the General Comment. But let me emphasize that the school is the place where respect for human rights and fundamental rights of everybody including children should not only be taught   but also practiced. This should be translated in measures to prevent and combat violence including bullying but also in respect for the views of the child (see above)

One of the aims of education is to develop the child’s personality, talents and mental and physical abilities to their fullest potential (art. 29, para 1(a)).  An educational system with a very strong competitive nature, such as exists in Japan according to the information of the young people and other sources, may not contribute to the achievement of this goal. The Committee recommends the government of Japan to reduce the competitiveness of the school system while maintaining a high level of quality and to take into account in this regard the views of the students, the parents and NGO’s.

From all what I said so far it should be clear that children and young people played an important role in the review of the Committee of the second report of the government of Japan on the implementation of the CRC. But to avoid misunderstanding their information and opinions were not the only ones that played a role. There was, in the first place, the report of the government, the written replies to the list of issues and the information the delegation provided during the dialogue. In addition there were other sources of information, in particular of NGO’s. So finally some observations on the role of NGO’s.

6. The Role of NGO’s
There is a lot that can be said about the importance of the role of NGO’s in the implementation of the CRC. Let me due to time constraints highlight some of the aspects of the role of NGO’s to illustrate their importance.

1st In general NGO’s can and should play the role of a strong advocate of the rights of the child, raising awareness and understanding of the CRC, not only by  organizing educational campaigns and training for all kinds of professionals working  for and with children and for parents. But the NGO’s cannot and should not replace the responsibility of the State Party’s government for the implementation of the CRC. It also should be noted that this State’s responsibility entails that the government should as a minimum facilitate the work of NGO’s and wherever possible provide them with technical, financial and other assistance.

States Parties should treat NGO’s as partners, not as competitors (or worse: enemies) and it is a good habit to listen carefully to your partners and take the critic they may voice seriously.

2nd More concretely the NGO’s can and should play and important role in the following areas:

- the preparation of the report on the CRC implementation which  the State Party has to submit to the CRC Committee. It is regularly recommended to States Parties to involve the NGO’s in the preparation e.g. by requesting them to provide information and/or comment on a draft of the report. This involvement sometimes results in some misunderstanding. It should not mean that the NGO cannot submit their own (shadow, supplementary) report. 

On the contrary: even with a strong involvement of NGO’s in the preparation the report remains the responsibility of the Government and she decides what information from NGO she wants to include in the report. The government should respect the right of NGO’s to submit a report to the CRC. The information from NGO’s is and remains important for the Committee in order to get a realistic, well-balanced picture of the progress made. This is of course even more important if the NGO was not involved in the preparation of the report.

The CRC Committee organizes – via the so-called pre-sessional working group – a meeting with representatives of NGO’s (and UN agencies) in private to listen to their information, raise questions and discuss the situation in the country.

The Japanese NGO’s played this role in a very commendable way by submitting a lot of information in the implementation of the CRC in Japan in writing and via face-to-face meeting with the Committee;

- implementation of the Concluding Observations. After the dialogue with the delegation of the States Parties the CRC Committee issues so-called Concluding Observations that contain many specific recommendations for further actions to be taken by the State Party. The State Parties are not under a legally binding obligation to implement these recommendations, but it is a key expectation that they do. Here the role of NGO’s becomes crucial. They should carefully take note of these recommendations with a view to determine how and to which degree they can undertake actions not only e.g. by developing pressure on the government via, among others, involving members of parliament and media, but also by offering concrete support to the government’s efforts to implement the recommendations.

It is the experience of the Committee that the implementation of the recommendations is often very much depending on actions by NGO’s. 

The programme I am involved with in the coming days which includes meetings with members of the Japanese parliament and with officials of the government shows that the Japanese NGO’s are very actively playing this role. The Committee commends the Japanese NGO’s for the crucial role they play.

     The Committee has recommended the Japanese government to systematically     

Cooperate with the NGO’s.

     In conclusion: children and NGO’s can play a key role in the monitoring and the   

     Implementation of the CRC as is shown in the case of Japan.

