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Let me first on behalf of the CRC Committee express our appreciation for the Royal College’s initiative to pay special attention to Children’s Rights at its 8th spring meeting.

The UN Convention on the Rights of the Child is the only Human Rights instrument that has been universally ratified, ….. almost. Only two out of the 194 States have not ratified it; Somalia that cannot and the USA that so far is not willing to ratify.

Another feature of the CRC is that it covers more rights than any other Human Rights instrument. It contains not only the so called civil and political rights (inter alia art. 6-17 and art. 37 and 40) but also the economic, social   and cultural rights (e.g. the right to the highest attainable standard of health (art. 24), the right to an adequate standard of living (art. 17) and the right to education (art. 28). In addition quite a number of provisions are made for the special protection of children in especially difficult circumstances.

In short: in its 41 substantive articles the CRC covers all aspects of the life of children, in the definition of art. 1 CRC: persons below the age of 18. It goes beyond the purpose of this presentation to elaborate more in depth on the content  of the CRC. I will focus on some articles that are in general and more specifically of importance for paediatricians and other (medical) professionals. But before doing that I have to draw your attention to yet another important feature of the CRC.

Traditionally human rights treaties deal with the rights of individuals, autonomous citizens, and the obligation of (the government of) a State that has ratified the treaty to respect these rights (non-interference by any kind of State body or official) and to promote these rights (including inter alia measures to enhance/facilitate the exercise of rights). But the CRC is a human rights treaty that deals with a special category of citizens: persons who develop form complete dependency to full autonomy. The successful completion of this development very much depends on the support a child receives particularly from her/his parents or alternative caretakers and her/his (extended) family.

The role of the parents and the family is reflected in the CRC and its preamble. The drafters of the CRC were convinced that the family is the fundamental group in society and the natural environment for the growth and well-being of all its members and particularly children and that is therefore should receive the necessary protection and assistance. A conviction that is endorsed by the 192 States which ratified the CRC. They also recognize that a child for the full and harmonious development of her/his personality should grow up in a family environment.

Art. 18 (1) CRC clearly states that both parents have the primary responsibility for the upbringing and development of their child. This includes the responsibility to secure within their abilities and financial capacities, the conditions of living necessary (= adequate) for the child’s physical, mental, spiritual, moral and social development (Art. 27 CRC). Both articles also require the State to render appropriate assistance to parents in the performance of their child rearing responsibilities. This entails inter alia that the State:

- shall ensure the development of institutions, facilities and services for the care of children (art. 18 (2)  CRC);

- shall take measures in this effort to prevent child abuse and neglect for the establishment of social programmes for the necessary support for those who care for the child (art. 19 (2) CRC);

-  shall in case of need provide material assistance and support programmes, particularly with regard to nutrition, clothing and housing (art. 27 (3) CRC).

The CRC is not a single minded document that only focus on the rights of children at the expense of other members of the family and parents in particular. It is not a tool for undermining parental rights and authority as is suggested by some of critical commentators. On the contrary: the States Parties to the CRC agree that one of the aims of education is the development of respect for the child’s parents (art. 29 (1) © CRC).

The CRC is not only a legal instrument but also a social agenda for the States that ratified it. They undertake to support the development o f the child’s personality and to that end provide the parents (or other caretakers) with the appropriate and needed assistance that can be very concrete (nutrition/housing/clothing).

Finally and last but not least some remarks in this introduction on the implementation of the rights of the child as enshrined in the CRC.

This implementation is first and foremost the responsibility of the State. The State  has c omitted itself by the voluntary ratification of the CRC to  take all appropriate legislative, administrative and other measures for the implementation of children’s rights (art. 4 CRC). In that regard, it can be and in many countries is supported by the work of NGO’s.

 But at the same time, the implementation of children’s rights should be of concern for every citizen, in particular parents, other caretakers and professionals working with and for children.

At the national level legal and other remedies should be available to address violations of children’s rights and this includes the establishment of an independent monitoring body like an ombudsperson for children.

At the international level the States Parties to the CRC have to account for their efforts to implement children’s right in regular reports to a Committee established for the purpose of examining the progress made by the States Parties in achieving the realization of the obligations undertaken in the CRC. This Committee – a body of 18 members elected by the States Parties for a 4 year’s term – receives in addition reports from the States as information from national NGO’s and UN agencies which results in a rather complete picture of the process and results of the implementation of the CRC. The Committee meets with a delegation of the State Party and discusses the information submitted and issues thereafter Concluding Observations and Recommendations. Such a meeting with the UK

Government took place in September 2002 and I will make some reference to the Concluding Observations issued after that meeting in the second part of this contribution.

In the light of the programme of to-morrow’s seminar I will focus on some of the general aspects of the implementation of the CRC, particularly in the UK and make some remarks on what the CRC can mean in the practice of a paeditrician (in the UK and elsewhere).

2. Some fundamental aspects of the implementation of children’s rights

a. Coordination , a rights based approach and monitoring

The implementation of the CRC is not just a matter of legislation, nor can it be the responsibility of one single ministry. Many ministries and/or departments of the government take measures that are meant to support the implementation of the CRC or may have an unintended negative impact. For example: the promotion of m ore jobs for women may have a negative impact if it does not come with sufficient and affordable day care for children. Spending more money on e.g. public transportation and/or road constructions may result in a decrease of the necessary support for poor families. The committee therefore regularly recommends State Parties to establish an effective coordination of all activities of the government relevant to and/or impacting on children’s rights. Crucial for the development and implementation of policies, programmes, legislation and other activities is the establishment of a rights based approach that permeates every collective and individual action. The right-based-approach can be described as follows (2): “a focus on non-discrimination, equality and participation within a framework of transparency and accountability (  ) In operational terms, within the health sector, this would include explicit attention to ensure that health data is disaggregated in order to identify and better target discrimination as it would be manifested in laws, policies and practices, and would focus attention on policy and programmatic responses to inequalities within a population. Like wise, by recognizing children as rights holders (….) children should be provided – with due recognition of their evolving capacities – with the mechanisms to participate in the processes and decisions that concern them and that affect their lives”.

For a full implementation of the CRC it is also very important to establish – in addition to the regular legal remedies (via courts) in case of violations of children’s rights – an independent human rights institution and more in particular a children’s rights commissioner or ombudsperson. Such commissioners have been established in Wales, Northern Ireland and Scotland. And I welcome the information that a children’s bill is under consideration of the English Parliament which intends to establish a child commissioner. But the proposed section 4 of that Bill suggests that the Commissioner is operating under the supervision and direction of the Secretary of State. If that is indeed the case, the Commissioner does not seem to have the independency needed for the effective performance of his role. The CRC Committee is of the opinion (see General Comment nr. 2 (CRC/GC/2002/2) on the Role of independent national human rights institution in the promotion and protection of the rights of the child, para 7, that such institution whatever its form, should be able independently and effectively, to monitor, promote and protect children’s rights. In the Concluding Observations for the UK made in October 2002, the Committee stated that an institution like a child commissioner  should be easily accessible for children, able  to determine its own agenda, empowered to investigate violations of children’s rights  in a child-sensitive manner and ensure that children have an effective remedy for violations of their rights (3).

I very much hope that the parliamentary debate will result in the establishment of genuine independent child commissioners with a clear mandate for the promotion  and protection of children’s rights as recommended by the CRC Committee.

Let me elaborate  on some of the aspects of this rights-based-approach.

b. non-discrimination
Art. 2 CRC is very clear : States Parties shall respect and ensure the rights set forth in the present convention to each child within their jurisdiction without discrimination of any kind (….).

In its Concluding Observations for the UK (37) the CRC Committee expressed its concerns at the unequal enjoyment of rights, in particular for children with disabilities, children from poor families, Irish and Roma traveller’s children, asylum seekers and refugee children, children belonging to minority groups, children in care and detained children (para 22). It furthermore expressed concern at persisting inequalities in health and access to health services linked to socio-economic status and ethnicity (para 41)

The UK should develop comprehensive strategies containing specific and well targeted actions aiming at the elimination of all forms of discrimination (para 23) and this should include measures to reduce inequalities in access to health services (para 42). Professional groups like the Royal College should remind the government of these recommendations and where possible lobby for their implementation. 

For the individual paediatrician it means that he or she should provide every child in the UK, including asylum seeking and refugee children, with appropriate health care. Not only because that is a decent and humane thing to do but also and above all because every child within the jurisdiction of the UK has the right to the enjoyment of the highest attainable standard of health (art. 24 CRC).

- the right to an identity
Art. 8 CRC contains a provision unknown in other human rights treaties: States Parties undertake to respect the right of the child to preserve her or his identity  which includes nationality, name  and family relations. 

This provision should be read in conjunction with art. 7 CRC which gives the child the right, as far as possible, to know her or his parents. In its Concluding Observations the CRC Committee recommended the UK government to take all necessary measures to allow all children, particularly adopted children, children born out of wedlock or in the context of a medically assisted fertilization, to obtain information on the identity of their parents to the extent possible. This recommendation should have consequences for the practice of AID (Artificial insemination by donor) and IVF (in vitro fertilization).

I am very much aware of the complex nature of this matter given the possible conflicting interests and rights (e.g. to privacy) of the adults on the one hand and the interests and rights of the child on the other hand.

The CRC does not impose an obligation on the State to ensure that children are informed about the identity of their biological parents. In the practice of (inter-country) adoption is a widely accepted principle (see e.g. art. …… of the Hague Convention on Inter-country adoption) that the adoptive parents should inform the child about the fact that they are not her or his biological parents and that the child should have access to information about her/his biological parents. In my opinion the same principles should apply for children born in the context of medically assisted fertilization (AID/IVF). What the CRC does require  is an organization and registration of this practice in such a way that the child can obtain (if he or she wishes to) information about his biological parent in order to respect the right of the child to preserve her or his identity.

c. the right to be heard jo evolving capacities

The child, capable of forming her or his views, has the right to express those views freely in all matters affecting the child and this includes undoubtedly medical counselling and treatment. The views of the child should be given due weight in accordance with the age and maturity of the child (art. 12 CRC).

This right should be interpreted in combination with the right to freedom of expression that includes the freedom to seek, receive and impart information (art. 13 CRC) and with the concept of evolving capacities used in relation with the exercise of rights by the child (art. 5 CRC).

There is no simple answer to the simple question: what does this mean for the practice of a paediatrician or other medical professional? Without going into too many details let me give you some of the elements of an answer to this question.

- it goes without saying that the capability of a child to form his views depends on her/his maturity and/or age and that it may differ depending on the nature of the matter on which he/she wants to express her/his views;

-  it is also clear that the CRC does not specify  an age limit for this right meaning that one cannot exclude children below a certain age (e.g. 12 years).

Taken together it means that a paediatrician or other medical professional should provide the child with information appropriate for and adjusted for her/his level of development (maturity age) and allow the child to express her or his views. I assume (and at least hope) that this already common practice in the world of health care for children.

But it becomes more difficult if we consider the consequences of the rule that due weight should be given to the views of the child in accordance with age and maturity. Due weight means at least that serious consideration is given to the child’s views and that a doctor/medical professional who does not/cannot follow the expressed views of the child, provides the child with an explanation/motivation of her of his decision. But does it mean that a doctor needs the consent of the child and if so, under which conditions? Without specific provisions in the law this matter is in fact left to the medical professional. It is up to his medical ethical standards whether he will treat a child without her/his consent. It is in my opinion in line with the necessary transparency of a rights based approach to provide the medical professional with clear rules. Acknowledging that age limits are arbitrarily denied I nevertheless prefer a rule in the law stating that the medical professional needs the consent of the child if he/she is of a certain age (e.g. 12 or 14 yrs), with an exception for children who are clearly not capable (due to mental disability) to give their consent. Parental consent may also be required meaning that for the treatment of a child of a certain age double consent is needed (below that age only parental consent is required). But this also raises problems in cases of conflict who does want the treatment and the parents who don’t want to give their consent (e.g. because of their religious beliefs). How much weight should be given to the child’s views in this kind of situation. This brings me to the concept of evolving capacities.

Art. 5 CRC provides for respect for the parents’ right to provide the child with appropriate direction and guidance in the excruse???? by the child of the rights recognized in the CRC. This should be done in a manner consistent with the child’s evolving capacities. 

From the  drafting history (4) it is clear that this qualification means not only that the child  can exercise rights on her/his own, but also that the direction and guidance becomes  less directive and decisive if the child has the capacity to make autonomous – independent- decisions; in other words decisions in the area of health care for which prior consent of the parents is not needed. This also explains why the CRC Committee systematically asks the States Parties to provide information about medical treatment of children without parental consent.

In practice (and in many countries) it is rather widely accepted that adolescents can get medical advice and counselling without parental consent or involvement.

It is most likely equally accepted that in that regard the right to privacy of the child (art. 16 CRC) is respected, meaning that confidentiality of the information   is guaranteed and that it only can be disclosed to others (including parents) with the consent of the child. This is at least the opinion of the CRC Committee (5). But it becomes more difficult when e.g. reproductive health is concerned. Should/can a doctor give contraceptives to a girl of 16 or 17 without parental consent? And what about abortion and the right to privacy? No consent from the parents needed nor  information to them without the consent of the adolescent girl? The CRC does not provide explicit and clear answers to those questions. In other words, it is left to the States Parties to decide what the legal consequences should be of the evolving capacities of the child. The CRC Committee observes (6): States Parties need to ensure that specific legal provisions are guaranteed under domestic law including with regard to setting a minimum age for (..) the possibility of medical treatment without parental consent.

In conclusion:

I hope that it is clear from this presentation that the CRC is an important instrument for the practice of paediatrics and child health, because it provides guidance and directions for the recognition of the child as a human being with rights. This implies inter alia equal rights for all children in the UK, respect for her/his identity and for her/his seminar. May it all contribute to a better  understanding of the child as a rights holder and to a development in which the CRC becomes more and more a guiding instrument for all members of the Royal College.
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